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How things are said in court, as any successful trial
lawyer knows, may be much more important than
what is actually said.

Not only in the court, but in our everyday lan-
guage, all of us have an intuitive notion that subtle
differences in the language we us€ can communicate
more than the obvious surface meaning. These addi-
tional communication cues, in tum, greatly inJluence
the way our spoken thoughts are understood and in-
terpreted. Some differences in courtroom language
may be so subtle as to defy precise description by all
but those trained in linguistic analysis. No linguistic
training is necessary howevet to sense the difference
between an effective and an ineffective presentation by
a lawyer, a strong and a weak witness or a hostile ver-
sus a friendly exchange. New rcsearch on language
used in trial courtrooms reveals that the subliminal
messages comrnunicated by seemingly minor differ-
ences in phraseology, tempo, length of answers and the
like may be far more important than even the most
perceptive lawyers have realized-

Two witnesses who are asked identical questions by
the same lawyer are not likely to respond in the same
way. Dfferences in manner of speaking, however, are
usually overlooked by the court in its fact-finding quest.
Once an initial determination of adrnissibility has been
made, wibresses may follow their own stylishc inclina-
tions within the broad bounds of the law of evidence.

"When a Juror Watches a Lawyer" by William M. O'Barr and John
M. Cordey, flom Bazister. Reprinted with permission.

Scrutinize carefully the following pahs of excerpts
from trial transcripts, and consider whether, as the law
of evidence would hold, they are equivalent presenta-
tions of facts.
EXAMPLE L

Q. What was the nature of your acquaintance with
her?
A,. We were, uh, very close friends. Uh, she was evm
sort of like a mother to me.
Ar. We were very close friends. She was like a mother
to me.
EXAMPLE 2

Q. Now, calling your attention to the 21st day of No-
vember, a Saturday, what were your working hours?
A. Well, I was working from, uh, 7 a.m. to 3 p.m. I
arrived at the store at 6:30 and opened the store at 7.

Compare lhis answer to thz Jollbwing exchnnge ensuing
frofi the same questbn.
A. Well, I was working from 7 to 3.
Q. Was that 7 a.m.?
A. Yes.
Q. And what time that day did you arrive at the store?
A. 6:30.
Q. 6:30. And did, uh, you open the store at 7 o'clock?
A. Yes, it has to be opened.
EXAMPLE 3

Q. Now, what did she tell you that would indicate to
you that she . . .
A. (interrupting) She told me a long time ago that if
she called, and I knew there was trouble, to definitely
call the police right away.



Compare the aboue with the slightly different aersion,
whe.re the lawyer completes his queitioi bejore the witness
oegtns answerlng,
Q. Now, what did she tell you that would hdicate to
you that she needed helo?
A, She told me a long iime ago that if she called, and
l l(new there was trouble, to definitely call the police
right away.

_ Two years of study of language variatjon in a North
CaroLina trialcourtroom, sponsored by the National Sci-
ence l.oundation, have led us to conclude that differences
as,subtle as these carry an impact which is probably as
substantial as the factual variation with which lawvers
have traditionally concemed themselves.

POWER TANGUAGE AND
GETTING POINTS ACROSS

The three examples of differences in testimonv shown
here are drawn from separate experiments -hl.h th"
team has conducted. The study frorn which Example 1
rs taken was inspired by the work of Robh Lakoft a
ti.S1.r"1 f19- the University of Califomia at Berkeley.

Iakoff maintains that certain distinctive attributes
mark female speech as different and distinct from male
styles. Among the characteristics she notes in ,,wom_
en's language" are:

. 
l t igt' frequency of lredges (.1 think . . . , It seems
Irke. . . ." "Perhaps. . . .,,,,1f I,m not mistaken . . .,,)

. Rising intonation in declarative statements (e.g.,
rn answer to a question about the speed at whiih

I 
". c.u, was going, ,,Thirry, thbtyjive?,, said with
r.rsmg mtonation as though seeking approval of
the questioner)

. n"piition naicating insecurrry
r Intensifers (" very close friends,, instead of ,,close

friends" or just ,,friends,,)

. High frequency of diect quotations indicating
deference to authority, and so on

, , 
We studied our trial tapes from the perspective of

Laxo 

 

s theory and found that the speech of many of
the female witnesses was indeed characterized by a
high frequency of the features she attributes to wom-
en s hnguage. When we discovered that some male

:1::."r 
also made significanr use of this style of

il_e-akin8,. 
we developed what we called a .,power

l:lg.Yagel' continuum. From powerless "p"".h thuu_rng the characteristics Iisted;bove), this continuumrarged to relatively more powerfulspeech (lacking thecnaracteristics described by LakofO.
\-ru-r experiment is based on an actual ten_minutesegment of a trial in which a prosecutron witness under
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direct examination gave her testimony h a relativelv"powerless" 
mode. We rewrote the script, removing

most of the hedges, correcting intonation to a mor6
standard declarative manner, minimizing repetition
and intensifiers, and otherwise transformiig the testi_
mony to a more "powerfuJ., mode.

From the point of view of the ,,facts,, contained in
the two versions, a court would probably consider the
two modes equivalent. Despite this factual similarity,
the experimental subjects found the two witnesses mark_
edly d ifferent. The subiects rated the witness speaking in ,
tne powerless style sigruficantly less favorablv in terms \
of such evaluative characteristics as believability, htell_ \
gence,competence,likabilityandassertiveness. I

To determhe whether the same effects would carqr
over for a male witness speaking in ,,power,,and ,,por,ri_
erless" modes, we took the same script, made minor
adjustments for sex of witrress, and produced two more
experirnental tapes. As with femalei, subjects were Iess
favorably disposed toward a male speaking in the pow_
erless mode.

, These results confirm the general proposition that
now d wjtness gives testimony may indeed alter the
rerephon it gets. Since most juries are assigned the task
of deciding upon relative credibility of wiiesses whose
variouspieces of testimony are not entirely consistent,
speech factorswhich may affect a witness;s credibiJity
may be critical factors in the overall chemistry of the
trial courtrooms.

^. .lh"* findings are not lirnited to a single study.
Similar pattems have been discovered with oiirer kinds
of variation in presentational style.

Example 2 comes from a study of differences in the
length of answers which a witneis gives in the court_
room..Treatises on trial practice ofte-n advise allowing
the witness to assume as much control over his testii
mony as possible during direct examination. Implicit
ir such advice is an hypothesis that relative contiol of
the questioning and answering by lawyer versus wit_
ness may attect perception of the testimony itself.

. . 
To.test this hypothesis we again selected a segment

or testlmony lrom an actual trial. The original testi_
mony was rewritten so that, in one version, iite witness
gave short attenuated answers to the lawyer,s probing
questions. In the other version, the same facis wer!
given by the witness in the form of longer, more com_
plex answers to fewer questions by th" iu*y"r.

BUT THEN, HOW LONG SHOUI.D
A WITNESS SPEAK?

Contrary to our expectations, the form of answer did
not affect the subjects' perception of the uitness, but it
did have a significant hfluence on the judgments about
the lazuyer- When the lawyer asked-moie questions
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a witness speaking in an extreme variant of the pow-
erless mode to instruct the iury not to be swayed by
style in considering the facts?

Additionally, lawyers themselves might begin to
glve greater recognition to stylistic factors while ad-
dressing the jury during voire dire, opening statement
and closing argument.

Lawyers are already accustomed to calling ju_rors,
attention to such presentational features as extreme
emohon in urging on them particuJar interpretations of
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the evidence. I /hat we suggest is merely an extension
of a familiar technique into newly explored areas. . . .
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