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How things are said in court, as any successful trial
lawyer knows, may be much more important than
what is actually said.

Not only in the court, but in our everyday lan-
guage, all of us have an intuitive notion that subtle
differences in the language we use can communicate
more than the obvious surface meaning. These addi-
tional communication cues, in turn, greatly influence
the way our spoken thoughts are understood and in-
terpreted. Some differences in courtroom language
may be so subtle as to defy precise description by all
but those trained in linguistic analysis. No linguistic
training is necessary, however, to sense the difference
between an effective and an ineffective presentation by
a lawyer, a strong and a weak witness or a hostile ver-
sus a friendly exchange. New research on language
used in trial courtrooms reveals that the subliminal
messages communicated by seemingly minor differ-
ences in phraseology, tempo, length of answers and the
like may be far more important than even the most
perceptive lawyers have realized.

Two witnesses who are asked identical questions by
the same lawyer are not likely to respond in the same
way. Differences in manner of speaking, however, are
usually overlooked by the court in its fact-finding quest.
Once an initial determination of admissibility has been
made, witnesses may follow their own stylistic inclina-
tions within the broad bounds of the law of evidence.

“When a Juror Watches a Lawyer” by William M. O'Barr and John
M. Conley, from Barrister. Reprinted with permission.

Scrutinize carefully the following pairs of excerpts
from trial transcripts, and consider whether, as the law
of evidence would hold, they are equivalent presenta-
tions of facts.

EXAMPLE 1

Q. What was the nature of your acquaintance with
her?

A,. We were, uh, very close friends. Uh, she was even
sort of like a mother to me.

A,. We were very close friends. She was like a mother
to me.

ExAMPLE 2

Q. Now, calling your attention to the 21st day of No-
vember, a Saturday, what were your working hours?
A. Well, I was working from, uh, 7 am. to 3 p.m. I
arrived at the store at 6:30 and opened the store at 7.

Compare this answer to the following exchange ensuing

from the same question.

A. Well, I was working from 7 to 3.

Q. Wasthat7 am.?

A. Yes.

Q. And what time that day did you arrive at the store?
AL 6:30.

Q. 6:30. And did, uh, you open the store at 7 o’clock?
A. Yes, it has to be opened.

ExAMPLE 3

Q. Now, what did she tell you that would indicate to
you that she . ..

A. (interrupting) She told me a long time ago that if
she called, and I knew there was trouble, to definitely
call the police right away.




Compare the above with the slightly different version,
where the lawyer completes his question before the witness
begins answering.

Q. Now, what did she tell you that would indicate to
you that she needed help?

A. Shetold me a long time ago that if she called, and
I knew there was trouble, to definitely call the police
right away:.

Two years of study of language variation in a North
Carolina trial courtroom, sponsored by the National Sci-
ence Foundation, have led us to conclude that differences
as subtle as these carry an impact which is probably as
substantial as the factual variation with which lawyers
have traditionally concerned themselves.

POWER LANGUAGE AND
GETTING POINTS ACROSS

The three examples of differences in testimony shown
here are drawn from separate experiments which the
team has conducted. The study from which Example 1
1s taken was inspired by the work of Robin Lakoff, a
linguist from the University of California at Berkeley.

Lakoff maintains that certain distinctive attributes
mark female speech as different and distinct from male
styles. Among the characteristics she notes in “wom-
en’s language” are:

* Ahigh frequency of hedges (“I think . . ., It seems
like....” “Perhaps. ...” “If I'm not mistaken . . )
* Rising infonation in declarative statements (e.g.,
in answer to a question about the speed at which
a car was going, “Thirty, thirty-five?” said with

\ rising intonation as though seeking approval of

the questioner)

* Repetition indicating insecurity

* Intensifiers (“very close friends” instead of “close
friends” or just “friends”)

* High frequency of direct quotations indicating
deference to authority, and so on

We studied our trial tapes from the perspective of
Lakoff’s theory and found that the speech of many of
the female witnesses was indeed characterized by a
high frequency of the features she attributes to wom-
en’s language. When we discovered that some male
witnesses also made significant use of this style of
speaking, we developed what we called a “power
language” continuum. From powerless speech (hav-
ing the characteristics listed above), this continuum
Tanged to relatively more powerful speech (lacking the
characteristics described by Lakoff).

Our experiment is based on an actual ten-minute
Segment of a trial in which a prosecution witness under
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direct examination gave her testimony in a relatively
“"powerless” mode. We rewrote the script, removing
most of the hedges, correcting intonation to a more
standard declarative manner, minimizing repetition
and intensifiers, and otherwise transforming the testi-
mony to a more “powerful” mode.

From the point of view of the “facts” contained in
the two versions, a court would probably consider the
two modes equivalent. Despite this factual similarity,
the experimental subjects found the two witnesses mark-
edly different. The subjects rated the witness speaking in
the powerless style significantly less favorably in terms
of such evaluative characteristics as believability, intelli-
gence, competence, likability and assertiveness.

To determine whether the same effects would carry
over for a male witness speaking in “power” and “pow-
erless” modes, we took the same script, made minor
adjustments for sex of witness, and produced two more
experimental tapes. As with females, subjects were less
favorably disposed toward a male speaking in the pow-
erless mode.

These results confirm the general proposition that
how a witness gives testimony may indeed alter the
reception it gets. Since most juries are assigned the task
of deciding upon relative credibility of witnesses whose
various pieces of testimony are not entirely consistent,
speech factors which may affect a witness’s credibility
may be critical factors in the overall chemistry of the
trial courtrooms.

These findings are not limited to a single study.
Similar patterns have been discovered with other kinds
of variation in presentational style.

Example 2 comes from a study of differences in the
length of answers which a witness gives in the court-
room. Treatises on trial practice often advise allowing
the witness to assume as much control over his testi-
mony as possible during direct examination, Implicit
in such advice is an hypothesis that relative control of
the questioning and answering by lawyer versus wit-
ness may affect perception of the testimony itself,

To test this hypothesis we again selected a segment
of testimony from an actual trial. The original testi-
mony was rewritten so that, in one version, the witness
gave short attenuated answers to the lawyer’s probing
questions. In the other version, the same facts were
given by the witness in the form of longer, more com-
plex answers to fewer questions by the lawyer.

BUT THEN, HOW LONG SHOULD
A WITNESS SPEAK?

Contrary to our expectations, the form of answer did
not affect the subjects” perception of the witness, but it
did have a significant influence on the judgments about
the lawyer. When the lawyer asked more questions
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to get the same information, subjects viewed him as | tion of the lawyer Subject-jurors rate the lawyer as

more manjpulative and allowing the witness less op- maintaining most control whenno overlapping speech

portunity to present evidence. occurs. The lawyer’s control over the examination of
The subjects’ perceptions of the lawyer’s opinion the witness is perceived to diminish in all those situa-

of his witness were also colored by the structure of the | tions where both lawyer and witness talk at once.

witness's answers; however, the differences were Sig- Comparing the situation in which the lawyer per-
nificant only when the witnesses Were male. When | sists 10 the one in which the winess persists, interest-
more questions were asked by the lawyer, subjects be- | 1ng results also emerge. When the lawyer persists, he
Lieved the lawyer thought his witness was significantly { 1S viewed not only as less fair to the witness but also as
Jess intelligent, less competent and less assertive. less intelligent than in the situation when the witness

On this point, then, standard trial practice theory | continues. The lawyer who stops in order to allow the
is confirmed indirectly. The lawyer who finds it neces- witness to speak is perceived as allowing the witness

sary to exert tight control over his witness will hurt his | significantly more opportunity t0 present his testi-

presentation by creating a less favorable impression of | mony in full.

himself and suggesting that he has little confidence in The second and third experiments thus show speech

the witness. style affecting perceptions of lawyers in critical ways.
Modes of speaking which create negative impressions
of lawyers may have severe consequences in the trial

A LOT DEPENDS ON WHO INTERRUPTS WHOM courtroom. In all adversarial proceedings, lawyers as-

sume the role of spokesmen for their clients. Impres-
Example 3 is part of a study of interruptions and ¢i-  sions formed about lawyers are, to some degree, also
multaneous talk in the courtroom. We wanted to know  impressions formed about those whom they represent.
what effect a lawyer’s interrupting a witness or a wit- The implications of these findings may be most se-

ness’s interrupting a lawyer would have. Preparing & vere in those criminal trials where the defendants elect
witness for a courtroom examination often includesan ~ not to testify, but they apply as well to all situations
admonishment against arguing with the opposition where lawyers act as representatives of their clients.
Jawyer during cross-examination, and a lawyer often
advises his own witness t0 stop talking when he inter-
rupts what the witness is saying. THE FACT 15: A FACT MAY BE

To study some aspects of this complex phenomenor, MORE THAN A FACT
we focused on the relative tendency of the lawyer and
the witness to persist in speaking when the other party While the results of these particular experiments are
interrupts or begins to speak at the same time. Thisisone undoubtedly important for the practicing lawyer, we
of the most subtle factors of language variation in the feel that the true significance of the project lies in its
courtroom which we have studied, but, like the other broader implications. In a variety of settings, we have

differences, this too alters perceptionof testimony. shown that lay audiences pay meticulous attention,
Working from the same original testimony, fourex-  whether consciously or unconsciously, to subtle details
perimental tapes were prepared: one in which there  of the language used in the trial courtroom.

were no instances of simultaneous talk by lawyer and QOur results suggest that a fact is not just a fact,

witness, one in which the witness primarily yielded to regardless of presentations; rather, the facts are only
the lawyer during simultaneous talk by breaking off ~ one of many important considerations which are ¢&
pefore completion of his statement, one in which the  pable of influencing the jury.
lawyer deferred to the witness by allowing the witness As noted earlier, the law of evidence has tradition- |
to talk whenever both began to talk at once, and finally  ally concerned itself primarily with threshold ques
one in which the frequency of deference by lawyer and  tions of admissibility. The guiding principles have
witness to one another were about equal. always been held to be ensuring the reliability of est
All four tapes are clearly “hostile” and “un-  dence admitted and preventing undue prejudice t© the
friendly” in tone. The three containing simultaneous  litigants. 1f it is true that questions of style have impadt
speech, or overlaps between Jawyer and witness, comparable t0 that of questions of fact, then lawye®
would be difficult to distinguish by a person untrained  will have to begin to read such considerations into the
in linguistic analysis of sequencing of questions and  law of evidence if they are to be faithful to its prim:iple?-

answers. Yet these subtle differences in patterns of def- As judges and lawyers become increasingly senst
erence in overlapping speech can be and are perceived tized to the potentially prejudicial offects of speech St
differently by experimental subjects. one remedy might be t0 employ cautionary instro®
Findings from this study, like those from the sec-  tionsinan effort to control jury reactions. For examplé

ond experiment, show significant effects on the percep- might it notbe appropriate for a court confronted with
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a witness speaking in an extreme variant of the pow-
erless mode to instruct the jury not to be swayed by
style in considering the facts?

Additionally, lawyers themselves might begin to
give greater recognition to stylistic factors while ad-
dressing the jury during voire dire, opening statement
and closing argument.

Lawyers are already accustomed to calling jurors’
attention to such presentational features as extreme
emotion in urging on them particular interpretations of
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the evidence. What we suggest is merely an extension
of a familiar technique into newly explored areas. . . .
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